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Settlement Finality and Financial Collateral 
Directives: ignored but crucial in ﬁ nancial 
turmoil 
INTRODUCTION
ɩ FDVSSFOUUVSNPJMJOmOBODJBM
NBSLFUTIBTQSPWPLFEMJWFMZ
EJTDVTTJPOTBCPVUUIFFĊFDUJWFOFTTPGmOBODJBM
SFHVMBUJPO1PMJUJDJBOTBOEFDPOPNJTUTBMM
PWFS&VSPQFIBWFCFFODBMMJOHGPSBNPSF
DPPSEJOBUFEBQQSPBDIPGHPWFSONFOUT
JOUFSOBUJPOBMmOBODJBMJOTUJUVUJPOTBOE
PSHBOJTBUJPOTBTXFMMBTGPSBGVOEBNFOUBM
SFBTTFTTNFOUPGUIFSPMFPGSFHVMBUJPOJO
GVUVSFmOBODJBMDSJTFT)PXFWFSJOUIF
DPOUFYUPGUIJTDPOUSPWFSTZJUTFFNTUPIBWF
CFFOPWFSTFFOUIBUNBOZPGUIFDVSSFOUMZ
EJTDVTTFESFHVMBUPSZJTTVFTTVDIBTmOBODJBM
TUBCJMJUZBOENBSLFUMJRVJEJUZBSFBMSFBEZ
oBUMFBTUQBSUJBMMZoDPWFSFECZFYJTUJOH
MFHBMGSBNFXPSLT*OUIF&VSPQFBO6OJPO
FTQFDJBMMZUIF%JSFDUJWF&$PGUIF
&VSPQFBO1BSMJBNFOUBOEPGUIF$PVODJMPG
.BZPO4FUUMFNFOU'JOBMJUZJO1BZNFOU
BOE4FDVSJUJFT4FUUMFNFOU4ZTUFNT	A4'%

	0+-Q
BOEUIF%JSFDUJWF
&$PGUIF&VSPQFBO1BSMJBNFOUBOE
PGUIF$PVODJMPG+VOFPO'JOBODJBM
$PMMBUFSBM"SSBOHFNFOUT	A'$%
	0+-
Q
IBWFTPGBSJOTVċDJFOUMZ
CFFOUBLFOJOUPDPOTJEFSBUJPOJOUIFEFCBUF
CONTEXT OF THE DIRECTIVES
General context
*OSFDFOUEFDBEFTUIFmOBODJBMTFDUPSIBT
VOEFSHPOFTVCTUBOUJBMTUSVDUVSBMDIBOHFT
CSPVHIUBCPVUJOQBSUCZJODSFBTJOHmOBODJBM
HMPCBMJTBUJPOmOBODJBMJOOPWBUJPOBOE
BEWBODFTJOUFDIOPMPHZ4QFDJmDBMMZ
UIFQSBDUJDFPGIPMEJOHBOEUSBOTGFSSJOH
JOWFTUNFOUTFDVSJUJFTIBTDIBOHFE
DPOTJEFSBCMZXIFSFBTJOFBSMJFSUJNFTUIF
USBEJUJPOBMDPODFQUPGEFQPTJUPGQIZTJDBM
DFSUJmDBUFTXBTBQQMJFEUPEBZBTZTUFNPG
IPMEJOHJNNPCJMJTFETFDVSJUJFTUISPVHI
JOUFSNFEJBSJFTXJUIBDFOUSBMTFDVSJUJFT
EFQPTJUPSZJTJOQMBDF"OPUIFSUIPVHI
OFXFSGVOEBNFOUBMDIBOHFJOmOBODJBM
NBSLFUTJTUIFTVCTUBOUJBMJODSFBTFPG
JOUFSDPOOFDUJPOTCFUXFFODMFBSJOHBOE
TFUUMFNFOUTZTUFNTBTXFMMBTPGDSPTT
CPSEFSmOBODJBMnPXT'VSUIFSNPSF
mOBODJBMJOOPWBUJPOIBTMFEUPOFXBOENPSF
DPNQMFYUZQFTPGBTTFUTTVDIBTCBOLMPBOT
PSDSFEJUDMBJNTBOEUPUIFGPSNBUJPOPG
OFXFOUJUJFTJOUIF&6mOBODJBMNBSLFUT
TVDIBTUIF&MFDUSPOJD.POFZ*OTUJUVUJPOT
	A&-.*T
NFBOJOHMFHBMQFSTPOTPUIFS
UIBODSFEJUJOTUJUVUJPOTXIJDIJTTVFNFBOT
PGQBZNFOUJOUIFGPSNPGFMFDUSPOJDNPOFZ
	TFF$PNNJTTJPO4UBĊ8PSLJOH%PDVNFOU
BDDPNQBOZJOHUIF1SPQPTBMGPSB%JSFDUJWF
PGUIF&VSPQFBO1BSMJBNFOUBOEPGUIF
$PVODJMBNFOEJOHUIF4'%BOE'$%
<4&$>Q

Legal context
ɩ F4'%BOEUIF'$%IBWFCFFOBEPQUFE
JOBSBUIFSDPNQMFY&VSPQFBOMFHBMDPOUFYU
8JUISFTQFDUUPUIFFĊFDUTPGJOTPMWFODZJO
UIFGSBNFXPSLPGBQBZNFOUBOETFUUMFNFOU
TZTUFNPSBDPMMBUFSBMBSSBOHFNFOUUIF
%JSFDUJWFTBSFDPOTJTUFOUXJUIUIF%JSFDUJWF
&$POUIFSFPSHBOJTBUJPOBOE
XJOEJOHVQPGDSFEJUJOTUJUVUJPOT	0+-
Q
	TFF1SFBNCMF	
	
PG
%JSFDUJWF&$
'VSUIFSNPSFUIF
%JSFDUJWFTBSFTVQQMFNFOUFECZUIFQSPWJTJPOT
PGUIF%JSFDUJWF&$PGUIF&VSPQFBO
1BSMJBNFOUBOEPGUIF$PVODJMPG"QSJM
PONBSLFUTJOmOBODJBMJOTUSVNFOUT
	A.J'*%
	0+-Q
XIJDI
BJNTUPJODSFBTFDPNQFUJUJPOBOEDPOTVNFS
QSPUFDUJPOJOJOWFTUNFOUTFSWJDFTBDSPTT
UIFNFNCFSTUBUFTɩ FJNQMFNFOUBUJPO
PGUIF.J'*%	BOEUIF&VSPQFBO$PEFPG
$POEVDUGPS$MFBSJOHBOE4FUUMFNFOU
XBT
GPMMPXFECZBOJODSFBTFJOUIFOVNCFSPG
DSPTTCPSEFSUSBOTBDUJPOTBNPOHNFNCFS
TUBUFTBOEPGJOUFSPQFSBCJMJUZMJOLTCFUXFFO
EJĊFSFOUTZTUFNTUIFSFGPSFBOBNFOENFOU
PGUIF4'%IBTCFDPNFOFDFTTBSZUPDPQF
XJUIUIFTFEFWFMPQNFOUT-BTUMZTQFDJmD
QSPWJTJPOTPODBQJUBMBEFRVBDZSBUJPTJOUIF
@:NED>CIH
 ɩ F&VSPQFBO4FUUMFNFOU'JOBMJUZ%JSFDUJWFBOEUIF'JOBODJBM$PMMBUFSBM%JSFDUJWFIBWFTP
GBSJOTVċDJFOUMZCFFOUBLFOJOUPBDDPVOUJOUIFEJTDVTTJPOTBCPVUUIFJNQBDUTBOEDBVTFT
PGUIFDVSSFOUmOBODJBMUVSNPJM
 'PSUIFSFBTPOTPVUMJOFEJOUIJTBSUJDMFUIFUXP%JSFDUJWFTBOEUIFDPSSFTQPOEJOH
QSPQPTFEBNFOENFOUTQMBZBDSVDJBMSPMFJOUIFDPOUFYUPGUIFDVSSFOUmOBODJBMDSJTJTCZ
DPOUSJCVUJOH
 mSTU UPUIFFOIBODFNFOUPGNBSLFUMJRVJEJUZCZTJNQMJGZJOHUIFFOHBHFNFOUPGmOBODJBM
JOUFSNFEJBSJFTJODPMMBUFSBMJTFEUSBOTBDUJPOTBOEUIVTCZSFEVDJOHUIFBNPVOUPGUJFE
VQDBQJUBM
 TFDPOEMZUPUIFSFEVDUJPOPGTZTUFNJDSJTLTCZQSPWJEJOHUIFMFHBMGPVOEBUJPOTGPSBO
FċDJFOUQBZNFOUBOETFDVSJUJFTTFUUMFNFOUJOGSBTUSVDUVSFBOE
 UIJSEMZ BOEHFOFSBMMZUPUIFHSPXUIPGNBSLFUQBSUJDJQBOUTDPOmEFODFJOUIF
GVODUJPOJOHPGUIFDSFEJUBOEQBZNFOUNBSLFUTBTXFMMBTJOUIFSFMJBCJMJUZPGUIF
mOBODJBMJOUFSNFEJBSJFTUIFNTFMWFT
I]^hVgi^XaZdjia^cZhidl]ViZmiZcii]Z:jgdeZVcHZiiaZbZci;^cVa^in9^gZXi^kZVcY
i]Z;^cVcX^Va8daaViZgVa9^gZXi^kZXdcig^WjiZidi]ZXdbbdcegdWaZbha^c`ZYl^i]i]Z
dc\d^c\ÒcVcX^Vaijgbd^a#
"VUIPST%S3PMG)8FCFSBOE4FSBJOB(SVFOFXBME
7jiiZgldgi]h?djgcVad[>ciZgcVi^dcVa7Vc`^c\VcY;^cVcX^VaAVl ;ZWgjVgn'%%. ,&
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$BQJUBM3FRVJSFNFOUT%JSFDUJWFT
&$BOE&$	0+-
QBOE
DPSSFMBUFXJUIUIF'$%CZ
BDLOPXMFEHJOHUIFSJTLNJUJHBUJOHFĊFDUPG
mOBODJBMDPMMBUFSBM
0OUIFJOUFSOBUJPOBMMFWFM6/*%30*5
JTDVSSFOUMZXPSLJOHPOB$POWFOUJPOPO
4VCTUBOUJWF3VMFTSFHBSEJOH*OUFSNFEJBUFE
4FDVSJUJFTJOPSEFSUPDSFBUFBOJOTUSVNFOU
UPJNQSPWFUIFMFHBMGSBNFXPSLGPSTFDVSJUJFT
IPMEJOHUSBOTGFSBOEDPMMBUFSBMJTBUJPOɩ F
1SFMJNJOBSZ%SBGU$POWFOUJPO	6/*%30*5
4UVEZ-997***o%PD
JTJOMJOF
XJUIUIFQBUUFSOPGUIF4'%BOE'$%BTJUXBT
BUMFBTUQBSUMZNPEFMMFEPOUIFJSQSJODJQMFT
"OPUIFSJNQPSUBOUJOUFSOBUJPOBMMFHBM
GSBNFXPSLDPODFSOJOHDSPTTCPSEFSTFDVSJUJFT
TFUUMFNFOUTJTUIF)BHVF$POWFOUJPOPOUIF
-BX"QQMJDBCMFUP$FSUBJO3JHIUTJO3FTQFDUPG
4FDVSJUJFT)FMEXJUIBO*OUFSNFEJBSZ	

BJNJOHBUUIFSFNPWBMPGMFHBMVODFSUBJOUJFTBT
UPUIFRVFTUJPOPGXIBUMBXBQQMJFTJODSPTT
CPSEFSTFDVSJUJFTUSBOTBDUJPOT
AIMS AND OBJECTIVES OF THE 
DIRECTIVES
Settlement Finality Directive
ɩ F4'%HFOFSBMMZBJNTBUDPOUSJCVUJOH
UPUIFFċDJFOUBOEDPTUFĊFDUJWFPQFSBUJPO
PGDSPTTCPSEFSQBZNFOUBOETFDVSJUJFT
TFUUMFNFOUBSSBOHFNFOUTBOEDPWFSTBOZ
TZTUFNBOZQBSUJDJQBOUJOBTZTUFNBT
XFMMBTBOZDPMMBUFSBMTFDVSJUZQSPWJEFE
JODPOOFDUJPOXJUIUIFQBSUJDJQBUJPOJOB
TZTUFNPSPQFSBUJPOTPGDFOUSBMCBOLT	BSU
4'%
*OUIFTDPQFPGUIF4'%ATZTUFN
NFBOTBGPSNBMBSSBOHFNFOUCFUXFFOUISFF
PSNPSFQBSUJDJQBOUTXJUIDPNNPOSVMFTBOE
TUBOEBSEJTFEBSSBOHFNFOUTGPSUIFFYFDVUJPO
PGUSBOTGFSPSEFSTCFUXFFOUIFQBSUJDJQBOUT
HPWFSOFECZUIFMBXPGBNFNCFSTUBUFJO
XIJDIBUMFBTUPOFPGUIFQBSUJDJQBOUTIBTJUT
IFBEPċDF	BSU	B
4'%&OHMJTIWFSTJPO

*OPSEFSUPBDIJFWFUIJTBJNBSU	
4'%
TUBUFTUIBUUSBOTGFSPSEFSTBOEOFUUJOHTIBMM
CFMFHBMMZFOGPSDFBCMFBOECJOEJOHPOUIJSE
QBSUJFTFWFOJGJOUIFNFBOUJNFBOJOTPMWFODZ
QSPDFFEJOHIBTCFFOJOTUJUVUFEBHBJOTUB
TZTUFNTQBSUJDJQBOU.PSFPWFSUIFSFWPLJOH
PGBUSBOTGFSPSEFSCZBTZTUFNTQBSUJDJQBOUPS
CZBUIJSEQBSUZJTDPOTJEFSFEBTCFJOHXJUIPVU
MFHBMFĊFDU	BSU4'%
"SUJDMF4'%QSPWJEFT
UIBUJOTPMWFODZQSPDFFEJOHTTIBMMOPUIBWF
SFUSPBDUJWFFĊFDUTPOUIFSJHIUTBOEPCMJHBUJPOT
PGQBSUJDJQBOUTBSJTJOHGSPNPSJODPOOFDUJPO
XJUIJUTQBSUJDJQBUJPOJOBTZTUFN'VSUIFSNPSF
UIF4'%EFUFSNJOFTUIBUUIFSJHIUTPG
QBSUJDJQBOUTBOEPGUIFNFNCFSTUBUFTDFOUSBM
CBOLTBTXFMMBTUIF&VSPQFBO$FOUSBM#BOL
	A&$#
UPDPMMBUFSBMTFDVSJUZXJUIJOBTZTUFN
BSFOPUBĊFDUFECZJOTPMWFODZQSPDFFEJOHT
BHBJOTUPUIFSQBSUJDJQBOUTPSDPVOUFSQBSUJFT
	BSU	
4'%
.FNCFSTUBUFTBSFSFRVJSFEUP
TQFDJGZXIJDITZTUFNTBSFUPCFJODMVEFEXJUIJO
UIFTDPQFPGUIF4'%BOEUPOPUJGZUIFNUP
UIF$PNNJTTJPOɩ FTZTUFNTGPSUIFJSQBSU
TIBMMJOEJDBUFUPUIFNFNCFSTUBUFXIPTFMBXJT
BQQMJDBCMFUIFEJSFDUBOEUIFQPTTJCMFJOEJSFDU
QBSUJDJQBOUTJOUIFTZTUFNBTXFMMBTBOZDIBOHF
JOUIFN'VSUIFSNPSFBOZPOFXJUIBMFHJUJNBUF
JOUFSFTUNBZSFRVJSFBOJOTUJUVUJPOUPJOGPSNJU
PGUIFTZTUFNTJOXIJDIJUQBSUJDJQBUFTBOEUIF
SVMFTHPWFSOJOHUIFJSGVODUJPOJOH	BSU4'%

4JODFUIFFOUSZJOUPGPSDFPGUIF4'%
UIFOVNCFSPGMJOLBHFTCFUXFFOTZTUFNT
IBTJODSFBTFETUFBEJMZ'VSUIFSNPSFUIFSF
IBTCFFOBNPWFUPXBSETUIFEFWFMPQNFOU
PGNPSFDPNQMFYMJOLBSSBOHFNFOUTBTXFMM
BTNVMUJMBUFSBMQBZNFOUTZTUFNTTVDIBT
UIF5SBOT&VSPQFBO"VUPNBUFE3FBMUJNF
(SPTT4FUUMFNFOU&YQSFTT5SBOTGFS4ZTUFN
	A5"3(&5
DPOTJTUJOHPGBNVMUJQMJDJUZ
PGMFHBMMZTFQBSBUFQBZNFOUTZTUFNTUIBUBSF
JOUFSDPOOFDUFECZBUFDIOJDBMQMBUGPSN4VDI
JOUFSMJOLBHFTMFBEUPCSPBEDSFEJUBOEMJRVJEJUZ
JOUFSEFQFOEFODJFTPGmOBODJBMJOUFSNFEJBSJFT
BOEUIFJSTZTUFNTBTBGBJMVSFJOPOFTZTUFN
DPVMEIBWFTFWFSFFĊFDUTPOQBSUJDJQBOUTOPU
POMZPGUIFTQFDJmDTZTUFNCVUBMTPPGBMMMJOLFE
TZTUFNT-JOLBHFTCFUXFFOTFUUMFNFOUTZTUFNT
IFODFXJEFOUIFSBOHFPGQPUFOUJBMMZBĊFDUFE
QBSUJFTFYQPOFOUJBMMZ*OPSEFSUPNFFUUIJT
JODSFBTJOHEBOHFSJUIBTCFDPNFOFDFTTBSZUP
CSPBEFOUIFTDPQFPGUIFQSPUFDUJWFFĊFDUTPG
UIF4'%UPJOUFSMJOLFETZTUFNT
Financial Collateral Directive
ɩ FCBTJDPCKFDUJWFTPGUIF'$%BSFUP
BDIJFWFBTJNQMJmDBUJPOBTSFHBSETUIF
GPSNBMJUJFTUSBEJUJPOBMMZJNQPTFEPODPMMBUFSBM
BSSBOHFNFOUTBOEUPFOIBODFMFHBMDFSUBJOUZ
JOUIFVTFPGDPMMBUFSBM"DDPSEJOHMZBSU
	
'$%QSPIJCJUTUIFNFNCFSTUBUFTUP
SFRVJSFUIBUUIFDSFBUJPOWBMJEJUZQFSGFDUJPO
FOGPSDFBCJMJUZPSBENJTTJCJMJUZPGBmOBODJBM
DPMMBUFSBMBSSBOHFNFOUPSUIFQSPWJTJPOPG
mOBODJBMDPMMBUFSBMVOEFSTVDIBOBSSBOHFNFOU
JTEFQFOEFOUPOUIFQFSGPSNBODFPGBOZ
GPSNBMBDU.PSFPWFSUIF'$%TUBUFTUIBU
UIFDPMMBUFSBMUBLFSDBOSFBMJTFBOZmOBODJBM
DPMMBUFSBMCFJOHQSPWJEFEVOEFSBmOBODJBM
DPMMBUFSBMBSSBOHFNFOUPOUIFPDDVSSFODFPG
BOFOGPSDFNFOUFWFOUBOEUIBUBmOBODJBM
DPMMBUFSBMBSSBOHFNFOUDBOUBLFFĊFDU
OPUXJUITUBOEJOHUIFDPNNFODFNFOUPS
DPOUJOVBUJPOPGXJOEJOHVQQSPDFFEJOHTPS
SFPSHBOJTBUJPONFBTVSFTJOSFTQFDUPGUIF
QSPWJEFSPSUIFUBLFS	BSU	
BOE	
'$%

ɩ F'$%BMTPQFSNJUTUIFSFDPHOJUJPOPGUJUMF
USBOTGFSPGmOBODJBMDPMMBUFSBMBSSBOHFNFOUT
	BSU'$%
BTXFMMBTPGDMPTFPVUOFUUJOH
QSPWJTJPOTCFJOHTUJQVMBUFEJOUIFDPMMBUFSBM
BSSBOHFNFOUT	BSU'$%
"TJUTQSPCBCMZ
NPTUJNQPSUBOUSVMFUIF'$%QSPWJEFTUIBU
mOBODJBMDPMMBUFSBMBSSBOHFNFOUTBOEUIF
DPSSFTQPOEJOHQSPWJTJPOPGmOBODJBMDPMMBUFSBM
PSJUTTVCTUJUVUFNBZOPUCFEFDMBSFEJOWBMJEPS
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